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Corps	  Enabling	  Legisla3on	  
	  	  
	  Sec3on	  10	  of	  the	  Rivers	  and	  Harbors	  Act	  of	  1899	  
	   prohibits	   the	   unauthorized	   obstrucDon	   or	   alteraDon	   of	   any	  
navigable	   water	   of	   the	   United	   States	   unless	   you	   receive	   a	  
permit	  from	  the	  Army	  Corps	  of	  Engineers	  

	  
– Marine	  faciliDes	  built	  within	  navigable	  waters	  are	  
subject	  to	  this	  regulaDon	  and	  require	  permiKng.	  	  

	  	  



Enabling	  Legisla3on	  
	  	  
	  Sec3on	  404	  of	  the	  Clean	  Water	  Act	  

•  	   Authority	   to	   issue	   404	   permits	   is	   delegated	   by	   the	   US	   Environmental	  	  	  	  
	  ProtecDon	  Agency	  to	  the	  Secretary	  of	  the	  Army,	  acDng	  through	  the	  Chief	  
	  of	  Engineers.	  

	  
•  A	  Corps	  permit	  is	  required	  whether	  the	  work	  is	  permanent	  or	  

temporary.	   Examples	   of	   temporary	   discharges	   include	  
dewatering	   of	   dredged	   material	   prior	   to	   final	   disposal,	   and	  
temporary	  fills	   for	  access	  roadways,	  cofferdams,	  storage	  and	  
work	  areas.	  



Navigable	  Waters	  of	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
the	  United	  States	  

•  Navigable	   waters	   of	   the	   United	   States	   are	   those	  
waters	   that	   are	   subject	   to	   the	   ebb	   and	   flow	   of	   the	  
Dde	  and/or	  are	  presently	  used,	  or	  have	  been	  used	  in	  
the	  past,	  or	  may	  be	  suscepDble	  for	  use	  to	  transport	  
interstate	  or	  foreign	  commerce.	  	  

	  
	  The	  term	  includes	  coastal	  and	  inland	  waters,	  lakes,	  rivers	  and	  
streams	  that	  are	  navigable	  and	  the	  territorial	  seas.	  	  
	  Examples:	  	  AtlanDc	  Intercoastal	  Waterway,	  	  AtlanDc	  Ocean,	  
St.	  John’s	  River,	  Lake	  Okeechobee	  



	   	   	   	  For	  the	  visual	  learners-‐	  
http://www.sas.usace.army.mil/Missions/Regulatory/JurisdictionalDetermination.aspx 



Noteworthy	  Case	  Law	  

•  Rapanos	  v.	  United	  States,	  547	  U.S	  715	  	  
	   The	   US	   Supreme	   Court	   clarified	   that	   the	   term	   "waters	   of	   the	   United	  
States"	   "includes	   only	   those	   relaDvely	   permanent,	   standing	   or	  
conDnuously	   flowing	   bodies	   of	   water	   'forming	   geographic	   features'	   that	  
are	   described	   in	   ordinary	   parlance	   as	   'streams[,]	   ...	   oceans,	   rivers,	   [and]	  
lakes.'"	  But,	  because	  no	  single	  Rapanos	  opinion	  garnered	  a	  majority	  of	  the	  
jusDces’	  votes,	  it	  is	  unclear	  which	  opinion	  sets	  forth	  the	  controlling	  test	  for	  
wetlands	  jurisdicDon.	  	  

	  



Proposed	  Rulemaking-‐	  Waters	  of	  
the	  US	  defini3on 	   	  	  

•  In	   April	   2014,	   the	   EPA	   issued	   a	   proposed	   rule	   changing	   the	  
definiDon	  of	  “waters	  of	  the	  United	  States”	  	  

•  Proposed	   rule	   seeks	   to	   clarify	   the	   confusion	   created	   by	  
Rapanos	  other	  cases	  

•  Highly	  controversial	  
–  	   Industry	  groups	  and	   local	  governments	  concerned	  about	  
scope	  of	  proposed	  rule	  

•  Public	  comment	  deadline	  was	  extended	  to	  October	  20,	  2014.	  

•  American	  Water	  Works	  Associa7on	  –	  September	  2014	  arDcle	  
by	  Lewis	  Longman	  and	  Walker	  (not	  yet	  published)	  



Consulta3ons	  with	  the	  Services	  

•  SecDon	  7-‐	  The	  ESA	   is	   administered	  by	   two	  Federal	   agencies,	  
The	  United	  States	  Fish	  and	  Wildlife	  Service	   (USFWS)	  and	  the	  
NaDonal	  Marine	  Fisheries	  Service	  (NMFS).	  	  
–  USFWS	  is	  primarily	  responsible	  for	  terrestrial	  and	  freshwater	  species	  
–  NMFS	  is	  primarily	  responsible	  for	  marine	  wildlife	  and	  anadromous	  fish	  
	  

•  SecDon	   7(a)(2)	   requires	   that	   acDons	   authorized,	   funded	   or	  
carried	   out	   by	   a	   Federal	   agency,	   that	   agency	   shall,	   in	  
consultaDon	  with	  USFWS	  and	  NMFS,	  ensure	  that	  the	  acDon	  is	  
not	   likely	   to	   jeopardize	   the	   conDnued	   existence	   of	   any	  
endangered	  or	  threatened	  species.	  	  

•  This	  consultaDon	  period	  is	  oken	  what	  causes	  Dme	  consuming	  
delays	  in	  the	  issuance	  of	  a	  404	  permit.	  



Species	  of	  Concern	  which	  oNen	  
result	  in	  Consulta3on	  (in	  Florida):	  

•  Manatees	  
•  Sea	  Turtles	  
•  Sawfish	  
•  Shorebirds	  
•  Halophilia	  Johnsonii	  	  
	  (Johnson’s	  Sea	  Grass)	  

h0p://www.seaturtles.org/img/original/GRN-‐
honuAnitaWintner.jpg	  

h0p://s.ngm.com/2013/04/manatees/img/
florida-‐manatee-‐kings-‐bay-‐615.jpg	  

h0p://www.flmnh.ufl.edu/fish/educaDon/
quesDons/sawfish1.jpg	  

h0p://www.pbcgov.com/erm/lakes/estuarine/
lake-‐worth	  lagoon/_images/jpg/Seagrass4.jpg	  

Andy Wraithmell FWC http://
floridabirdingtrail.com/index.php/
conservation/bird/piping_plover 



Proposed	  Rule:	  Designa3on	  of	  
Cri3cal	  Habitat	  	  

	   On	   May	   12,	   2014	   U.S.	   Fish	   and	   Wildlife	   Service	   and	  
NaDonal	  Marine	   Fisheries	   Service,	   collecDvely	   known	   as	  
the	   “Services”	   jointly	   issued	   two	   proposed	   regulaDons	  
and	  a	  drak	  policy	   	  concerning	  the	  designaDon	  of	  criDcal	  
habitat	  under	  the	  Endangered	  Species	  Act.	  	  

http://www.seaturtles.org/img/original/GRN-
honuAnitaWintner.jpg 



Regulatory	  Change-‐	  Defini3on	  

•  “DestrucDon	  or	  adverse	  modificaDon”	  of	  criDcal	  habitat	   is	  “a	  
direct	   or	   indirect	   alteraDon	   that	   appreciably	   diminishes	   the	  
conservaDon	   value	   of	   criDcal	   habitat	   for	   listed	   species.	   Such	  
alteraDons	  may	   include,	   but	   are	   not	   limited	   to,	   effects	   that	  
preclude	   or	   significantly	   delay	   the	   development	   of	   the	  
physical	   or	   biological	   features	   that	   support	   the	   life-‐history	  
needs	  of	  the	  species	  for	  recovery.”	  

•  To	   determine	   “appreciably	   diminish”	   Services	   are	   to	   look	   at	  
whether	  the	  effects	  are	  “noDceable”	  rather	  than	  “significant”	  



Noteworthy	  Case	  Law	  

•  Two	  federal	  appellate	  courts	  have	  found	  the	  1986	  regulatory	  
definiDon	   of	   “destrucDon	   or	   adverse	   modificaDon”	   violated	  
the	   ESA	   and	   did	   not	   afford	   sufficient	   protecDon	   to	   criDcal	  
habitat.	  
–  Sierra	  Club	  v.	  U.S.	  Fish	  &	  Wildlife	  Serv.,	  245	  F.3d	  434	  (5th	  
Cir.	  2001)	  

–  Gifford	   Pinchot	   Task	   Force	   v.	   U.S.	   Fish	   and	  Wildlife	   Serv.,	  
378	  F.3d	  1059	  (9th	  Cir.	  2004)	  
•  Issue	  of	  survival	  of	  species	  concerns	  only	  
•  Failing	  to	  consider	  recovery	  of	  species	  



Regulatory	  Change-‐	  Cri3cal	  Habitat	  
Designa3on	  Process	  

•  Services	   proposed	   rule	   will	  
define	   the	   previously	   undefined	  
t e rm	   “ geog raph i c a l	   a r ea	  
occupied	  by	  the	  species”	  
–  Areas	  used	  throughout	  all	  or	  
part	  of	  life	  cycle	  

–  Areas	  not	  used	  regularly	  
–  Delineated	  by	  occurrence,	  as	  
determined	  by	  the	  Secretary	  

•  Deletes	  “primary	  consDtuent	  
element”	  
	  

Piping Plover 

http://www.fws.gov/plover/piplchmaps/NA_range.gif 



Noteworthy	  Case	  Law	  

•  Courts	  have	  held	  that	  “primary	  consDtuent	  elements”	  must	  
be	  “found”	  in	  an	  area	  prior	  to	  designaDon	  as	  criDcal	  habitat.	  

•  IntenDon	  is	  the	  Service	  could	  not	  designate	  criDcal	  habitat	  on	  
a	  “mere	  hope’	  that	  a	  “primary	  consDtuent	  element”	  for	  a	  
species	  will	  be	  found	  on	  a	  piece	  of	  property	  in	  the	  future.	  
–  Cape	  HaEeras	  Access	  Pres.	  Alliance	  v.	  Dep’t	  of	  Interior,	  344	  
F.	  Supp.	  2d	  108,	  1022	  (D.C.	  Cir.	  2004)	  



Policy-‐	  Exclusions	  from	  Cri3cal	  
Habitat:	  Sec3on	  4(b)(2)	  

•  Intended	  to	  complement	  the	  two	  proposed	  rules	  and	  provide	  
for	  a	  simplified	  exclusion	  process	  

•  Establishes	   limitaDons	   on	   the	   exclusion	   of	   lands	   subject	   to	  
voluntary	  conservaDon	  measures	  

•  Establishes	  a	  presumpDon	  against	  exclusion	  of	  federal	  lands	  
•  Emphasizes	  the	  exclusions	  are	  both	  enDrely	  ma0ers	  of	  agency	  

discreDon	  and	  “rare”	  



Comparison	  	  

Jeopardy 	   	   	   	   	   	  	  

•  ConDnue	  to	  apply	  to	  acDons	  
that	  present	  a	  likelihood	  of	  
exDncDon	  of	  the	  species	  

Adverse	  Modifica3on	  of	  
Cri3cal	  Habitat	  
•  Prohibited	  act	  
•  Becoming	  more	  stringent	  in	  

some	  cases	  
•  Applies	  to	  federal	  acDons	  

that	  adversely	  affect	  
potenDal	  recovery,	  even	  if	  
survival	  is	  not	  diminished	  



Noteworthy	  Case	  Law	  

•  Mingo	  Logan	  Coal	  Company	  v.	  EPA,	  714	  F.3d	  608	  	  	  
	  The	  D.C.	  Circuit	  ruled	  that	  the	  EPA	  has	  the	  power	  under	  the	  
CWA	  to	  retroacDvely	  veto	  a	  secDon	  404	  dredge	  and	  fill	  permit	  
“whenever”	   it	  makes	   a	  determinaDon	  about	   certain	   adverse	  
effects,	  even	  years	  aker	  the	  Corps	  has	  granted	  a	  permit	  to	  the	  
applicant.	   	   This	   decision	   reverses	   the	   D.C.	   Federal	   Court	  
opinion	  limiDng	  the	  EPA’s	  secDon	  404(c)	  veto	  authority	  

•  The	  US	  Supreme	  Court	  denied	  cert.	  on	  March	  24,	  2014	  
leaving	  the	  decision	  by	  the	  D.C.	  Circuit	  valid	  

	  
	  



	  Noteworthy	  Case	  Law	  
	  
	  
•  Koontz	  v.	  St.	  John’s	  River	  Water	  Management	  District,	  568	  

U.S.	  ___,	  133	  S.	  Ct.	  2586	  (decided	  June	  25,	  2013)	  
	  The	  US	  Supreme	  Court	  held	  that	   land-‐use	  agencies	   imposing	  
condiDons	   on	   the	   issuance	   of	   development	   permits	   must	  
comply	   with	   the	   “nexus”	   and	   “rough	   proporDonality”	  
standards	  of	  Nolan/Dolan	  cases,	  even	  if	  the	  condiDon	  consists	  
of	  a	  requirement	  to	  pay	  money	  and	  even	  when	  the	  permit	  is	  
denied.	  	  	  



Noteworthy	  Case	  Law	  

•  Friends	  of	  Animals	  v.	  Ashe,	  No.	  13-‐1607	  (D.C.	  Circuit	  June	  23,	  
2014)	  
	   U.S.	   District	   Court	   for	   the	   D.C.	   Circuit	   affirmed	   strict	  
applicaDon	   of	   the	   ESA	   pre-‐liDgaDon	   noDce	   requirements	   by	  
dismissing	   a	   lawsuit	   alleging	   USFWS	   failed	   to	   Dmely	   act	   on	  
lisDng	  peDDons	  .	  



Cri3cal	  Habitat	  Implica3ons	  and	  
Take	  Aways	  

•  The	  two	  proposed	  criDcal	  habitat	  rules	  will	  create	  a	  clear	  
disDncDon	  between:	  
–  	  Prohibited	  federal	  acDons	  that	  create	  jeopardy	  	  
–  Adverse	  modificaDon	  of	  criDcal	  habitat	  

•  If	   adopted,	   regulatory	   changes	   would	   raise	   bar	   for	   ESA	  
compliance	   for	   acDviDes	   occurring	   within	   designated	   criDcal	  
habitat	  

•  Much	   of	   Florida’s	   shoreline	   is	   likely	   to	   be	   designated	   as	  
CriDcal	  Habitat	  	  
– More	  likely	  to	  require	  formal	  consultaDons	  
– More	  miDgaDon	  likely	  



Proposed	  Waters	  Defini3on	  
Implica3ons	  and	  Take	  Aways	  

•  Concerns	  that	  there	  may	  be	  expanding	  Army	  Corps	  
JurisdicDon	  and	  PermiKng	  

	  
•  Confusion	  over	  what	  “other	  waters”	  may	  or	  may	  not	  entail	  
	  
•  Larger	  implicaDons	  in	  more	  arid	  western	  states	  



That’s	  All	  Folks…	  
Enjoy	  the	  rest	  of	  your	  3me	  in	  Marco	  Island!	  

 
 
 


