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Summary of Presentation 

£  Fundamentals of the Key Federal Environmental 
Statutes: 

–  National Environmental Policy Act (NEPA) 

 

–  Clean Water Act (CWA) Section 404 

 

–  Endangered Species Act (ESA) 



Summary of Presentation 
£  NEPA – An Overview 

–  Procedure vs. Substance 

–  EIS vs. EA – Agency Discretion 

–  Relevance of CEQ Rules 

£  CWA Section 404 – Fundamentals 
–  Regulated Activities and Jurisdiction 

–  COE Permitting – Substance and Procedure 

£  ESA – Key Provisions 
–  Formal vs. Informal Consultation – Agency Discretion 

–  Section 7 and Section 9 

£  Administrative Record 
–  Permitting Decision 

–  Judicial Review 
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Project Examples 

£  Linear Projects 

£  Sector Plans 

£  Changing CWA and ESA Regulations to Existing Real Estate 
Projects 
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NEPA Fundamentals 
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NEPA Fundamentals 

£  NEPA’s Purpose  

–  Federal agencies must prepare detailed analysis of environmental 
impacts for all proposed Federal actions significantly affecting the 
human environment. 

–  NEPA’s requirements are procedural:  Agencies must follow 
certain steps in analyzing potential environmental impacts.  
Agency must consider alternatives as part of the scoping process 
prior to making final decision on a federal action.  

£  NEPA does not mandate substantive results 



6 

NEPA Fundamentals 

£  Three Mechanisms for NEPA Compliance 

–  Environmental Impact Statement (EIS) for actions with “significant” 
impacts; 

–  Environmental Assessment (EA) and Finding of No Significant Impact 
(FONSI) for actions with no “significant” impacts; and 

–  Categorical Exclusions, established by rule, eliminate NEPA review for 
certain types of actions thought to have no significant impacts. 

•  Example:  FDA categorical exclusion for New Drug Applications where active 
ingredient will be less than 1 ppb when entering environment 
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NEPA Fundamentals 

£  NEPA document must analyze impacts that are: 
–  Reasonably foreseeable 
–  Proximately caused by the proposed federal action 

£  Types of impacts federal agency must consider (40 C.F.R. §§ 
1508.8): 
–  Direct impacts 

•  Effects which are caused by the action and occur at the same time and place 

–  Indirect impacts 
•  Effects which, though caused by the action, occur later in time or are further 

removed in distance 

–  Cumulative impacts 
•  Impacts which result from the incremental effect of the action when added to 

other past, present, or reasonably foreseeable future actions of the same kind 
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NEPA Fundamentals 

£  The Council on Environmental Quality (“CEQ”) has identified ten 
factors in 40 C.F.R. §1508.27(b) that an agency should consider when 
assessing whether the environmental impacts of a project are 
“significant”, including: 
–  “Proximity” of the project to “[u]nique characteristics” such as  

“parklands,  prime farmlands, wetlands, wild and scenic rivers, or 
ecologically critical areas”; 

–  Whether the proposed project will result in violations of “Federal, State or 
local law or requirements imposed for the protection of the environment”; 

–  The degree to which the project “may adversely affect an endangered or 
threatened species or its habitat”; 

–  The degree to which the effects of the project are “controversial”; 
–  The degree to which the effects of the project are “highly uncertain” or 

“involve unique or unknown risks”; and 

–  Whether the cumulative impacts of the proposed project along with other 
projects are significant. 
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NEPA Fundamentals 

£  Agency compliance with NEPA is reviewable in federal 
court under the Administrative Procedure Act 

–  Standard of review:  whether an agency’s action is “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance 
with law” (5 U.S.C. § 706(1)(A) 

–  Courts are required to give great deference to agency decisions 
and are not permitted to reweigh the evidence before the agency 
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NEPA Fundamentals 

£  When an agency’s decision not to prepare an EIS is 
challenged, the reviewing Court determines whether the 
agency has: 

–  Accurately identified environmental concerns; 

–  Taken a hard look at the issues; 

–  Made a convincing case for its findings; and 

–  Included safeguards to reduce impacts to a minimum. 



Clean Water Act 
Fundamentals 



Basic Permit Requirement 

£  Clean Water Act requires a permit for “discharges” into 
the “waters of the United States” 

–  Discharges of “dredged or fill material” require a permit under 
CWA Section 404 from the U.S. Army Corps of Engineers 

–  Discharges of other “pollutants” require a permit under CWA 
Section 402 from the Florida DEP (pursuant to delegation from 
U.S. EPA) 

•  Stormwater discharge permits fall under CWA Section 402 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Clean Water Act only regulates discharges into the 
“navigable waters,” which are defined in the statute as 
“waters of the United States” 

£  Court decisions indicate that not all waters are “waters of 
the United States” 

£  Scope of Clean Water Act jurisdiction is in flux 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Existing regulations at 33 CFR Section 328.3 define “waters of 
the United States” to include – 
–  All waters susceptible for use in interstate or foreign commerce 

–  All waters subject to the ebb and flow of the tide 

–  All interstate waters 

–  All waters the use or destruction of which could affect interstate or foreign 
commerce 

–  Tributaries of other jurisdictional waters 

–  The territorial seas 

–  Wetlands adjacent to other jurisdictional waters 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Current Limitations on the Scope of Jurisdiction 
–  Exclusions from “waters of the US” contained in regulations 

•  Prior converted croplands 

•  Waste treatment systems 

–  Other categories of waters that EPA and the Corps have indicated are not subject 
to federal jurisdiction 

•  “Non-tidal drainage and irrigation ditches excavated on dry land” 

•  “[P]its excavated in dry land for the purpose of obtaining fill, sand or gravel 
unless and until the construction or excavation operation is abandoned and the 
resulting body of water meets the definition of waters of the United States” 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Current Limitations on the Scope of Jurisdiction 
–  Supreme  Court has cut back the scope of jurisdiction 

•  SWANNC v. U.S. Army Corps of Engineers (2001) 

•  Isolated waters are not jurisdictional simply due to their use by migratory birds 

•  Rapanos v. U.S. Army Corps of Engineers (2006) 

•  “Adjacent wetlands” that are near, but do not directly abut ditches, are not jurisdictional 
unless there is some greater connection to downstream navigable waters 

•  Different justices articulated different tests for what is a sufficient connection to make a 
wetland jurisdictional 

•  Key opinion:  Justice Kennedy wrote that there is a sufficient connection if there is 
“significant nexus” 

–  Agencies currently regulate wetlands where they find a significant nexus to a navigable water  
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Proposed New Regulation Defining Waters of U.S. 
–  All waters used or susceptible to use in interstate or foreign commerce, 

including waters subject to the ebb and flow of the tide 

–  Interstate waters 

–  The territorial seas 

–  All impoundments of otherwise jurisdictional waters 

–  All waters, including wetlands, adjacent to otherwise jurisdictional waters 

–  Other waters, including wetlands, having a significant nexus to otherwise 
traditionally navigable waters 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Exclusions Contained in the Proposed New Regulation 

–  Waste treatment systems 

–  Prior converted cropland 

–  Ditches with ephemeral flow that are not a relocated tributary or excavated in a tributary 

–  Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, 
or drain wetlands 

–  Ditches that do not flow, either directly or through another water, into a water identified in 
paragraphs (1)(i) through (iii) of this section 

–  Artificially irrigated areas that would revert to dry land should application of water to that 
area cease 

–  Artificial, constructed lakes and ponds created in dry land 

–  Artificial reflecting pools or swimming pools created in dry land 
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Waters Subject to Clean Water Act 
Jurisdiction 

£  Exclusions Contained in the Proposed New Regulation (cont.) 

–  Small ornamental waters created in dry land 

–  Water-filled depressions created in dry land incidental to mining or construction activity, including pits 
excavated for obtaining fill, sand, or gravel that fill with water 

–  Erosional features, including gullies, rills, and other ephemeral features that do not meet the definition of 
tributary, non-wetland swales, and lawfully constructed grassed waterways 

–  Puddles 

–  Groundwater 

–  Stormwater control features constructed to convey, treat, or store stormwater that are created in dry land 

–  Wastewater recycling structures constructed in dry land; detention and retention basins built for 
wastewater recycling; groundwater recharge basins; percolation ponds built for wastewater recycling; 
and water distributary structures built for wastewater recycling 

£  New Rule challenged and has been stayed nationwide 
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Section 404 Permitting 

£  Army Corps can only issue a Section 404 permit if it follows certain 
procedures 

–  Section 404(b)(1) Guidelines prohibit issuance of a permit if – 

•  “There is a practicable alternative to the proposed discharge that would have 
less adverse effect on the aquatic ecosystem” 

•  The project “will cause or contribute to significant degradation of the waters of 
the US” 

–  Corps must also comply with other procedural laws, including 

•  NEPA 

•  Endangered Species Act 
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Section 404 Permitting 

£  When the application is complete, the Corps issues a 
public notice 

–  The notice must provide sufficient information for public to have a 
clear understanding of the nature of the proposed action 

–  Typical comment period is 30 days 

£  The Corps also “may” hold a public hearing 
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Section 404 Permitting 

£  Corps makes the decision to issue or deny the permit, but 
the EPA has the authority to veto a permit under Section 
404(c) 

£  Corps permitting decisions subject to judicial challenge 
under the APA “arbitrary and capricious” standard of 
review 

£  Corps wetland jurisdictional determination now 
challengeable based on recent court ruling 
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Endangered Species Act 
Fundamentals 
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ESA Fundamentals 
£  Two primary substantive elements: 

–  Under ESA Section 7 [16 USC § 1536], each federal agency shall, in 
consultation with [Commerce or Interior] … insure that any action 
authorized, funded, or carried out by such agency is not likely to 
jeopardize the continued existence of a listed species or cause adverse 
modification to the designated critical habitat of a listed species. 
•   “Jeopardize” means reduce appreciably the likelihood of the survival and 

recovery of a listed species in the wild by reducing the reproduction, numbers, or 
distribution of that species 

–  ESA Section 9 [16 USC § 1538] prohibits the “take” of any 
listed species without a permit 
•  “Take” includes “harm” which includes habitat modification that kills or injures 

wildlife by significantly impairing … breeding, feeding, or sheltering. 
•  An “incidental take” is permitted if there is a Habitat Conservation Plan 
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ESA Fundamentals 

£  Action agency must consult with NMFS or FWS if its 
proposed action may adversely affect a listed 
species 

£  Two different kinds of consultation: 

–  Informal – Sufficient if the action of the federal agency “is not 
likely to adversely affect” listed species or critical habitat.  
FWS or NMFS must concur.  

–  Formal – Necessary if the action agency determines that the 
project “may adversely affect” a listed species 



26 

ESA Fundamentals 

£  Informal Consultation –  

–  Consultation requirement is satisfied through preparation of a 
“biological assessment” analyzing impacts.  Either the action 
agency or the project applicant may prepare the biological 
assessment. 

–  The form and content of the biological assessment are determined 
by the action agency.  50 C.F.R. § 402.12.   
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ESA Fundamentals 

£  Formal Consultation –  

–  Necessary if the biological assessment concludes that the project “may adversely 
affect” a listed species or its critical habitat.  

–  Requires preparation of a biological opinion, a more detailed analysis of the 
project’s impacts on listed species and its habitat. 

–  The requirements regarding the form and content of a biological opinion are more 
detailed.  50 C.F.R. § 402.14 

£  If FWS finds “jeopardy or adverse modification” to a listed species or its 
critical habitat, the FWS shall suggest “reasonable and prudent alternatives.” 

£  Action agency can then either terminate the action or implement the 
proposed alternative.  

£  New USFWS rule on critical habitat designation 



Practical Issues Concerning the Use 
of Technical Issues in Permitting 



Types and Amount of Data to Gather 

–  Focus on regulatory requirements given the type of permit(s) required 

–  Coordinate with  Regulatory Agencies on data they will require 

–  Use best available data 

•  GIS databases 

•  Aerial photography 

•  Publications 

–  Gather appropriate field data 

•  Wetland jurisdictional lines 

•  Data on nexus to Traditional Navigable Water 

•  Hydrologic data, both regional and site specific 

•  Protected species surveys following protocols 

•  Archaeological surveys as required 

•  Assessment of wetland functions and values 
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How to Collect and Manage Data 

£  Document sources 

£  Again, focus on necessary, relevant regulatory data required 

£  Maintain proper chain of custody 

£  Full use of GPS/GIS format 

£  Document field conditions at time of collection and any pertinent 
antecedent condition 

£  Follow standard practices and methods 

£  Establish proper scale and resolution of data 
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How to Present Data and Permit 
Applications to Agencies 

£  Follow the statutory and rule criteria 

£  Establish permit template up front with lead Agency 

£  Meet with Agencies as necessary, depending on complexity of project, to ensure 
complete coordination (e.g., interagency coordination) 

£  Make sure all key criteria for review and permitting decisions are fully addressed 

£  Review key documents, such as Public Notice, Statement of Findings, Biological 
Opinions, Record of Decision, and Environmental Assessment, to make sure Agency 
fully incorporates all essential data provided to meet statutory tests and completeness 

£  Always assume permit will be challenged – develop full application and permitting 
records 
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The Administrative Record 



Overview of Administrative Record 

£  An administrative record is a compilation of all materials that were before the 
federal agency at the time it made its final decision in the NEPA review 
process.  It is the complete “paper trail” of the agency’s decision-making 
process and the basis for the decision. 

£  The administrative record should include all documents directly and indirectly 
considered by the agency in making its decision. 

£  Administrative Record should include: 

–  Documents/materials before or available to decision makers at the time the 
decision was made, whether or not they were considered or relied upon. 

–  Not just paper documents, but all means of storing or presenting information, 
including items kept in electronic format, handwritten notes, graphs and charts. 
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Overview of Administrative Record 

£  Kinds of information that should be in administrative record include: 

–  Articles and books 

–  Decision documents 

–  Factual information or data 

–  Communications the agency received from, or sent to, other agencies and the 
public 

–  Drafts that were circulated for comment outside the agency 

–  Technical information, sampling results, survey information, reports or studies 

–  Minutes or transcripts of meetings 
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Administrative Record Function During 
Permitting Process 

£  Administrative Record allows the public – both officials and citizens – to 
fully understand the administrative process. 

£  Ideally, task of gathering documents will begin from the start of NEPA 
process and continue until its conclusion. 

£  Administrative record is typically not formally assembled until litigation 
is initiated. 

£  Even if litigation is not anticipated, maintaining an accurate/complete 
record is important, because it lets the project team locate key 
documents quickly and reduces inefficiencies and duplication of effort. 

£  A strong record greatly enhances agency’s ability to defend its position, 
while a weak/incomplete record increases chance decision will be 
overturned by a court. 
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Role of the Administrative Record in 
Judicial Review 

£  In a court challenge, the court determines the lawfulness of the agency’s 
decision based only on a review of the administrative record. 

£  Usually, no other evidence may be presented to the court on the merits. 

£  If the court finds that the record fails to demonstrate the basis for the 
agency’s decision, court can enjoin agency action until agency supplements 
the record. 

£  When administrative record fails to explain agency action, court may allow 
agency to supplement record with testimony/affidavits. 

–  But, once the agency supplements the record with affidavits or testimony, opposing 
party might be able to depose witnesses and/or submit additional affidavits or 
testimony. 
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Strategies for Building an Administrative Record to 
Withstand Judicial Scrutiny and Third Party Attack 

£  Submit materials to the agency that support your 
preferred alternative. 

£  Submit materials to the agency that point out flaws/
deficiencies in other alternatives. 

£  Submit materials to the agency to help them respond to 
criticisms from project opponents. 
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Strategies for Building an Administrative Record to 
Withstand Judicial Scrutiny and Third Party Attack 

£  Examples of cases where building the record helped the 
project be more defensible. 
–  Lakebelt: in process of supplementing environmental impact statement, project 

opponents raised Greenhouse Gas Emissions as an issue. Applicants did own 
calculations of GHG emissions from project and their impact on the world’s 
temperature, using other agencies’ and respected sources’ formulas for 
calculations.  This allowed agency building the record to respond to comments 
referencing these sources, further bolstering their position on the issue. 

–  Fort Lauderdale International Airport Expansion: project opponents raised 
practicable alternatives as an issue.  To further eliminate other alternatives (and 
one in particular), applicant and agency placed materials in record to support 
reasons why other alternatives necessarily impacted the same or more wetlands 
than the proposed project. 
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Case Study:  
Project Planning in Areas with Bats 
Importance, Distribution & Conservation 
 


