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PROTECTED	SPECIES	LAWS	
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§ The	primary	laws	that	regulate	our	general	
interac/ons	with	protected	species	in	Florida:	
• Florida	Endangered	&	Threatened	Species	Act	
• Marine	Mammal	Protec/on	Act			
• Bald	and	Golden	Eagle	Protec/on	Act	
• Migratory	Bird	Treaty	Act	(MBTA)	
• Endangered	Species	Act	of	1973	(ESA)	



	
	
FLORIDA	ENDANGERED	&	THREATENED	SPECIES	ACT	
§§379.2291-379.231,	F.S.	
	§ 68A-27,	F.A.C.	•  Vast	majority	of	rulemaking	authority	comes	directly	from	Ar7cle	IV	of	the	Florida	

Cons7tu7on.	

§ Florida	has	more	endangered	and	threatened	species	than	any	other	con/nental	
state.	
§ Both	the	statute	and	rule	establish	a	reward	program	for	the	arrest	and	convic/on	
of	person	illegally	killing	or	wounding	or	wrongfully	possessing	endangered	or	
threatened	species.			
§ 68A-27.007(2)(d)		

•  68A-27	sets	forth	requirements	for	take	permits	
•  Agriculture,	conducted	in	accordance	with	wildlife	BMPs	adopted	in	Rule	
5I-8.001,	F.A.C.,	by	FDACS,	is	authorized	and	does	not	require	a	permit	
authorizing	incidental	take.		
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MARINE	MAMMAL	PROTECTION	ACT	(MMPA)		
16	U.S.C.	CH.	31	
§ PROTECTS	ALL	MARINE	MAMMALS	

•  Prohibits,	with	certain	excep7ons,		“take”	of	marine	mammals.	
•  Prohibits	importa7on	of	marine	mammals	and	marine	mammal	
products	into	the	U.S.	

•  Jurisdic7on	shared	by	FWS	and	NMFS	
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MMPA	
AUTHORIZED	TAKE	
§ Take	can	be	authorized	for	the	
following	ac/vi/es:	

•  Scien/fic	research	
•  Enhancing	the	survival	or	recovery	of	a	
marine	mammal	species	or	stock	

•  Commercial	and	educa7onal	photography	
•  First-7me	import	for	public	display	
•  Capture	of	wild	marine	mammals	for	public	
display	

•  Incidental	take	during	commercial	fishing	
opera/ons	

•  Incidental	take	during	non-fishery	
commercial	ac7vi7es	
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MMPA	
INCIDENTAL	TAKE	AUTHORIZATIONS	UNDER	MMPA	
§ Most	incidental	take	authoriza/ons	have	been	
issued	for	ac/vi/es	that	produce	underwater	sound.	

• Military	sonar	and	training	exercises	
• Oil	and	gas	development,	explora7on,	produc7on,	and	
abandonment	projects	

• Pile	driving	associated	with	construc7on	projects	
• Explosive	structure	removal	
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MMPA	
INCIDENTAL	TAKE	AUTHORIZATIONS	UNDER	MMPA	
§ What	determina/ons	must	be	made	for	an	incidental	take	
authoriza/on	to	be	issued?	

•  The	take	must	be	of	a	small	number	
• Have	no	more	than	a	“negligible	impact”	on	those	marine	mammal	
species	or	stocks;	and	

• Not	have	an	“unmi/gable	adverse	impact”	on	the	availability	of	the	
species	or	stock	for	“subsistence”	uses.	
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BALD	AND	GOLDEN	EAGLE	PROTECTION	ACT	
16	U.S.C.	668	

§ Protects	bald	and	gold	eagles	
§ Bald	eagles	delisted	from	ESA	in	2007	but	s/ll	protected	under	the	BGEPA	
and	MBTA	
§ Prohibits	anyone,	without	a	permit	issued	by	the	Secretary	of	the	Interior,	
from	“taking”	bald	and	golden	eagles,	including	their	parts,	nests,	or	eggs.	
§ Take	defined	as	“pursue,	shoot,	shoot	at,	poison,	wound,	kill,	capture,	
trap,	collect,	molest	or	disturb”	
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BALD	AND	GOLDEN	EAGLE	PROTECTION	ACT	
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§ Disturb	means	
•  To	agitate	or	bother	a	bald	or	golden	eagle	to	a	degree	that	causes,	or	is	
likely	to	cause…	

• 	injury	to	an	eagle	
• a	decrease	in	its	produc/vity,	by	substan7ally	interfering	with	normal	breeding,	
feeding,	or	sheltering	behavior,	or	

• Nest	abandonment,	by	substan7ally	interfering	with	normal	breeding,	feeding,	or	
sheltering	behavior	



BALD	AND	GOLDEN	EAGLE	PROTECTION	ACT	
“DISTURB”/EAGLE	NOT	PRESENT	

§ In	addi7on	to	immediate	impacts,	this	defini7on	also	covers	
impacts	that	result	from	human-induced	altera/ons	ini/ated	
around	a	previously	used	nest	site	during	a	/me	when	eagles	
are	not	present,	if,	upon	the	eagle’s	return,	such	altera/ons	
agitate	or	bother	an	eagle	to	a	degree	that	interferes	with	or	
interrupts	normal	breeding,	feeding,	or	sheltering	habits,	and	
causes	injury,	death	or	nest	abandonment.	
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MIGRATORY	BIRD	TREAT	ACT	(MBTA)	
16	U.S.C.	§§	703-712	
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§ One	of	the	oldest	(implemented	in	
1918)	and	most	comprehensive	pieces	
of	legisla/on	designed	to	protect	birds.	
§ The	MBTA	implements	Trea/es	and	
Conven/ons	between	the	United	
States,	Canada,	Mexico,	Japan	and	
Russia.			
§ FWS	has	statutory	authority	and	
responsibility	for	enforcing	the	MBTA.	



MBTA	
§  1027	species	of	birds	are	currently	listed	under	the	MBTA.	

§  Approximately	500	species	occur	in	Florida.	

§  The	protected	birds	are	many	of	our	most	common	species,	as	well	as	birds	
listed	as	threatened	or	endangered.	

§  Many	birds	protected	by	the	MBTA	are	not,	in	fact,	migratory.	

	

Northern Mockingbird Northern Crested Caracara 
Black-Necked 
Stilt 
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§  What	species	are	not	protected	
by	the	MBTA?	

§  The	MBTA	does	not	apply	to:	

•  Nonna/ve	species	introduced	
into	the	U.S.	or	its	territories.	

•  Species	that	are	na/ve	and	
belong	to	families	not	covered	
by	any	of	the	conven/ons	
implemented	by	the	MBTA.		
These	species	are	managed	by	
states.	

MBTA	
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MBTA	
TAKE	
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• The	MBTA	provides	that	it	is	unlawful	to	pursue,	hunt,	
take,	capture,	kill,	possess,	sell,	purchase,	barter,	
import,	export,	or	transport	any	migratory	bird,	or	any	
part,	nest,	or	egg	of	any	such	bird,	unless	authorized	
under	a	permit	issued	by	the	Secretary	of	the	Interior.	

• Take	is	defined	as:	"pursue,	hunt,	shoot,	wound,	kill,	
trap,	capture,	or	collect,	or	aaempt	to	pursue,	hunt,	
shoot,	would,	kill,	trap,	capture,	or	collect."	



	
MBTA	
INCIDENTAL	TAKE	
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§ While	the	ESA	provides	
mechanisms	for	FWS	to	regulate,	
and	in	some	instances	authorize	
take	of	endangered	and	
threatened	species,	at	present	
no	such	comparable	mechanism	
exists	under	the	MBTA.	

§  FWS	has	not	issued	rules	
expressly	providing	for	a	
permijng	program	for	
incidental	take,	although,	in	
limited	circumstances,	it	has	
granted	individual	permits.	



	
MBTA	
INCIDENTAL	TAKE	
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However…	

FWS	normally	will	not	
recommend	prosecu/on	unless	
the	actor	declined	to	adopt	
available	measures	to	reduce	
the	known	risk	of	migratory	
bird	deaths.	



§  IT	in	exchange	for	
compensatory	mi7ga7on:	
funding	of	habitat	
replacement,	restora7on,	or	
acquisi7on.	

§  The	permit	program	would	
focus	on	industries	and	
ac/vi/es	that	involve	
significant	avian	mortality	
and	for	which	measures	to	
avoid	or	minimize	take	exist.	

§  Four	possible	approaches.	

MBTA	
FWS	NOTICE	OF	INTENT	(NOI)	TO	PREPARE	A	
PROGRAMMATIC	EIS	RE:	MBTA	INCIDENTAL	TAKE	(IT)	
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I. 	General	condi/onal	
authoriza/on	for	IT	associated	
with	par/cular	industry	sectors.	

§  Provided	those	sectors	
adhere	to	appropriate	
standards	for	protec/on	and	
mi/ga/on	of	IT.	

§  Standards	would	include	
conserva/on	measures	or	
technologies	developed	to	
address	prac/ces	or	
structures	that	kill	or	injure	
birds.		

FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
GENERAL	CONDITIONAL	AUTHORIZATION	

18 



§  Industry	sectors	already	
iden/fied:	Oil,	gas,	and	
wastewater	disposal	pits	
(can	alract	and	entrap	
birds)	

§ Methane	or	gas	burner	
pipes	

§  Communica/on	towers	

§  Electricity	transmission	and	
distribu/on	lines	

MBTA		
FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
INDUSTRY	SECTORS	IDENTIFIED	
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§  Also	considering	a	
general	
authoriza/on	for	
the	wind	energy	
genera/on	
industry	

FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
WIND	ENERGY	INDUSTRY	
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II. 	Individual	IT	permits	for	projects/
ac/vi/es	not	covered	under	
general,	condi/onal	authoriza/on.	

§  Projects/ac/vi/es	that	present	
complexi/es	that	require	
project-specific	
considera/ons,	or	for	which	
there	is	limited	informa/on	
regarding	adverse	effects.	

§  SFWMD	STAs,	FEBs,	Reservoirs	

MBTA	
FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
INDIVIDUAL	PERMITS	
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III. 	Would	authorize	IT	by	
federal	agencies	that	
commit	in	MOU	with	
FWS	to	consider	impacts	
to	migratory	birds	in	
their	ac7ons	and	to	
mi7gate	for	that	take.	

MBTA	
FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
MEMORANDUM	OF	UNDERSTANDING	(MOU)	WITH	FEDERAL	AGENCIES	
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IV. 	Development	of	Voluntary	Guidance	for	Industry	Sectors	

§  Iden7fy	BMPs	or	technologies	that	would	avoid	or	minimize	
avian	mortality	resul7ng	from	specific	hazards	in	those	
sectors.	

§  Would	not	authorize	IT,	but	would	consider	the	extent	of	
compliance	with	guidance	in	assessing	any	poten7al	law	
enforcement	ac7on	for	a	viola7on	of	the	MBTA.	

§  The	same	as	what	the	FWS	currently	does	with	APPs,	etc.,	
but	on	an	industry	sector	scale.	

MBTA	
FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
VOLUNTARY	GUIDANCE	
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§  FWS	considering	comments	received	during	NOI	public	comment	
period.	

§ Dran	rule	with	programma/c	EIS	to	be	published	in	the	Federal	
Register	and	out	for	public	comment	by	the	end	of	calendar	year	
2016.	

MBTA	
FWS	NOI	TO	PREPARE	A	PROGRAMMATIC	EIS	RE:	MBTA	IT	
CURRENT	STATUS	
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ENDANGERED	SPECIES	ACT		
16	U.S.C.	§1531	et	seq.	
§ Sec/on	2: 	Findings	,	Purposes	and	Policy	
§ Sec/on	3:	 	Defini/ons	
§ Sec/on	4: 	Determina/on	of	Endangered	Species	and	Threatened	 	

	 	Species	(Lis/ng,	Cri/cal	Habitat	Designa/on,	Recovery,	 		
	Monitoring)	

§ Sec/on	5: 	Land	Acquisi/on	
§ Sec/on	6: 	Coopera/on	with	States	
§ Sec/on	7: 	Interagency	Coopera/on	(Consulta/ons)	
§ Sec/on	8: 	Interna/onal	Coopera/on	
§ Sec/on	8A: 	Conven/on	Implementa/on	
§ Sec/on	9: 	Prohibited	Acts	
§ Sec/on	10: 	Excep/ons		(Permits)	
§ Sec/on	11: 	Penal/es	and	Enforcement	
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KEY	DEFINITIONS	
SECTION3	
§ Endangered		

• Any	species	in	danger	of	ex/nc/on	
throughout	all	or	a	significant	por7on	of	
its	range.		

§ Threatened	
• Any	species	likely	to	become	
endangered	within	the	foreseeable	
future	throughout	all	or	a	significant	
por7on	of	its	range.	

§ Take		
•  To	harass,	harm,	pursue,	hunt,	shoot,	
wound,	kill,	trap,	capture,	or	collect,	or	
to	aaempt	to	engage	in	any	such	
conduct.	
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KEY	DEFINITIONS	
SECTION3	
§ Cri/cal	Habitat	

•  The	 specific	 areas	 within	 	 the	
geographical	 area	 occupied	 by	 the	
species,	 at	 the	7me	 it	 is	 listed	…	 	on	
which	 are	 found	 those	 physical	 or	
biological	features:	
• essen/al	to	the	conserva/on	of	the	
species	and	

• which	 may	 requ i re	 spec i a l	
management	 considera7ons	 or	
protec7on;	and	

•  S p e c i fi c	 a r e a s	 o u t s i d e	 t h e	
geographical	 area	 occupied	 by	 the	
species	at	the	7me	it	 is	 listed	…	upon	
a	determina7on	by	the	Secretary	that	
such	 areas	 are	 essen/al	 to	 the	
conserva/on	of	the	species.	
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LISTING	
SECTION	4	
§ Iden/fying	species	for	Poten/al	Lis/ng	as	
Endangered	or	Threatened.	
• Pe//on	Process	

• Ci/zen	may	“pe//on”	to	list	a	species		
or	

• Candidate	Process	
• FWS	may	iden/fy	species	for	lis/ng	through	internal	
studies	and	input	from	States,	academia,	and	other	
experts.	
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LISTING	
SECTION	4	
§ Factors	Considered	in	Determining	Whether	a	
Species	is	Endangered	or	Threatened:	

• Present	or	threatened	destruc/on,	modifica/on,	or	
curtailment	of	the	species’	range	or	habitat	

• Overu/liza/on	for	commercial,	recrea7onal,	scien7fic,	or	
educa7onal	purposes	

• Disease	or	preda/on	
• Inadequacy	of	exis/ng	regulatory	mechanisms	
• Other	natural	or	man-made	factors	affec7ng	the	existence	
of	the	species	
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CRITICAL	HABITAT	
SECTION	4	
§ Specific	areas	essen/al	to	the	conserva/on	of	a	species	and	which	may	require	
special	management	considera7on	or	protec7on.	
§ Areas	can	be	excluded	based	on	economic	impacts	and	other	facts	(economic	
analysis	required).	
§ Requires	rulemaking	process	(publish	proposed	rule,	solicit	public	comment,	publish	
final	rule).	
§ Protected	from	destruc/on	or	adverse	modifica/on.	
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RECOVERY	
SECTION	4	

§ Recovery	Plans	
• Develop	with	stakeholders	
• Iden/fy	recovery	strategy	
• Iden7fy	tasks	and	partners	
• Establish	delis/ng/	
	downlis/ng	criteria	

• Provide	/metable	and	cost	
es/mate	

• May	address	mul/ple	species	
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Bald Eagle delisted in 2007 



CONSULTATIONS	
SECTION	7	

• Requires	all	federal	agencies	to	consult	with	the	
Na7onal	Marine	Fisheries	Service	(NMFS)	or	the	
FWS	if	an	ac7on	is	proposed	that	may	affect	listed	
species	or	their	designated	cri/cal	habitat.	

• Sec7on	7	may	affect	private	individuals	when	their	
ac7on	involves	Federal	authoriza/on	or	funding.	

• FWS/NMFS	Sec7on	7	Consulta/on	Handbook		
available	online.	
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CONSULTATIONS	
SECTION	7	
§ Informal	Consulta/ons	

• Clarify	whether	and	what	listed,	proposed,	and	
candidate	species	or	designated	or	proposed	cri/cal	
habitats	may	be	in	the	ac/on	area;	

• Determine	what	effect	the	ac/on	may	have	on	these	
species	or	cri7cal	habitats;	

• Explore	ways	to	modify	the	ac/on	to	reduce	or	
remove	adverse	effects	to	the	species	or	cri7cal	
habitats;	

• Determine	the	need	to	enter	into	formal	consulta/on.	
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CONSULTATIONS	
SECTION	7	
§ Formal	Consulta/ons	

• Required	when	Federal	ac/on	is	likely	to	adversely	affect	
listed	species	or	cri/cal	habitat.	

• The	Service	issues	a	biological	opinion	(BO)	determining	
whether	the	ac/on	jeopardizes	the	con/nued	existence	of	
a	listed	species	or	adversely	modifies	cri7cal	habitat.	
• If	FWS	finds	that	the	ac7on	will	not	jeopardize	the	
con7nued	existence	of	the	species,	then	BO	will	include	an	
incidental	take	statement.			

•  Incidental	take	statement	will	include	the	amount	or	
extent	of	the	an7cipated	take	and	reasonable	and	
prudent	measures	to	minimize	take.			
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PROHIBITED	ACTS	
SECTION	9	
§ Prohibits	 the	 take	 of	 endangered	 and	 threatened	
species.	
§ Take	means	

• Harass,	 harm,	 pursue,	 hunt,	 shoot,	 wound,	 kill,	 trap,	
capture,	 or	 collect	 or	 to	 aaempt	 to	 engage	 in	 these	
ac7vi7es.	 	Harm	 includes	habitat	destruc/on	that	kills	or	
injures	listed	species.	

• The	 take	 prohibi7on	 for	 wildlife	 applies	 to	 any	 person	
including	Federal,	state,	and	local	agencies.	
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PERMITS	
SECTION	10	
§ FWS	issues	Sec/on	10(a)(1)(A)	permits	for	scien/fic	purposes	
or	to	enhance	the	propaga/on	or	survival	of	a	species.	(gene/c	
research,	capture	and	marking)	
§ Sec/on	10(a)(1)(A)	permijng	authority	is	used	to	encourage	
species	conserva/on	on	non-Federal	lands.	
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Type of Agreement Landowner agrees to… Fish and Wildlife 
Service assures… 

Safe Harbor Agreement Take actions to benefit 
listed species on their 
land 

No additional restrictions 
will be imposed as 
species populations 
improve 

Candidate Conservation 
Agreements with 
Assurances 

Take actions to benefit 
candidate or other non-
listed species on their 
land 

No additional restrictions 
will be imposed if species 
is later listed 



PERMITS	
SECTION	10	
INCIDENTAL	TAKE	PERMITS	
§ Sec/on	10(a)(1)(B)	permits	

• For	incidental	take	by	non-federal	en77es	
(private	landowners).	

• Requires	a	Habitat	Conserva/on	Plan	to	avoid,	
minimize,	and	mi7gate	the	take	to	the	maximum	
extent	prac7cable.	

• Planning	document	that	describes	the	an/cipated	
effects	of	the	proposed	taking	and	how	those	
impacts	will	be	minimized	and	mi/gated.	
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PENALTIES	AND	ENFORCEMENT	
SECTION	11	
§ Provides	for	civil	and	criminal	penal/es	for	ESA	
viola/ons	

• Civil	penal7es	up	to	$25,000	per	viola7on	
• Criminal	penal7es	up	to	$50,000	and/or	a	year	in	prison	
per	viola7on	

§ Provides	for	ci/zen	suits	
• To	compel	the	Secretary	of	the	Interior	to	enforce	the	
ESA	
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REGULATED	ENTITIES/AGENCIES	
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